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or routine tests are conducted by ex- 
perienced technicians THUS we con- 


S. 
clude that the Commission's rejection 
of the Secretary's contention respec- 
ting closer supervision is supported 

by substantial evidence on the record 


as a whole. 
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In Republic Creosoting, an employee who was instructed 


injured fatally when he 
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not to go near certain t 
disobeyed those instructions. The Seventh Circuit there 
affirmed the vacation of the Secretary's section 5(a)(1) 
citation, issued on the theory that the employee had been 
inadequately instructed and trained, stating that "the 
Commission accurately pene ented that training may be 
unnecessary for an employee who is wholly disassociated 
with the operation in question and who would not be fore- 
seeably exposed to danger" (emphasis added). 501 F.2d at 
1200. 

Here, as in Hanc via, an employee of long experience 


suffered fatal injury when he acted in an un redictable 
[ p 
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not to enter the alley- 
way. However, the employees were familiar with the process 
of kiln relining and knew how the bricks were disposed 
of. Particularly is this so with respect to an employee 
of 27 years who was assigned to work inside the building 
whose presence in the alleyway is totally unexplained 
a3/ 
In sum, the Commission's denial of the requested amend- 
ment was a proper exercise of its discretion. Moreover, 


even if this case were to be considered as tried on the 


General Duty Clause theory cf violation, the Commission's 


conclusion that no violation of section 5(a)(1) was established 


by the stipulation is supported by substantial evidence 


and is entitled to respect here 


13/ The Secretary's argument based on res ipsa loquitur 
een i = i A ee ome ano ant rertmenancntnenninutneerannner 
and common law negligence is totally irrelevant. 
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€o Marquette's em LOyHRes he £ ¢ : : reinspect 
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be "booby- periees . ee ee omero 
supra, Lok F.2d JOO y 
decide what ing p ion to charge and procure 
of facts based on the stipulation that he 1: =ding on 
@ particular theory and has abandoned ti ry on which 
the citation originally was issued. Inde to sanction 
such a result is to contravene the most Le public policy 
of all -- "Equa] Justice Under Law." 
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ach employer-- 


(1) shal 
ie employees emp] 
of employment w 2e 
from recognized hazards that ere 
causing or are likely to cause 
death or serious physical harm 
to his employees; 


) shall comply with occupational 

afety and health standards 

romulgated under this Act. 

Rule 15(b) of the Federal Rules of Civil Procedure 


provides 


Amendments to Conform to the 
Evidence. when issues not raised 
by the pleadings are tried by 
express or implied consent of the 
parties, they shall be treated 
in all respects as if they had 
been raised in the pleadings. 
Such amendment of the pleadings 
as may be necessary to cause 
them to conform to the evidence 
and to raise these issues may be 
made upon motion of any party at 
any time, even after judgment; 
but failure so to amend does not 
affect the result of the trial 
of these issues. If evidence is 
objected to at the trial on the 
ground that it is not within the 
issues made by the pleadings. the 
court may allow the pleadings to 
be amended and shall do so freely 
when the presentation of the 

. merits of the action will be 
subserved thereby and the 
objecting party fails to satisfy 
the court that the admission of 
such evidence would prejudice 
him in maintaining his action or 
defense upon the merits. The 
court may grant a continuance to 
enable the objecting party to 
meet such evidence. 
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(4) The lim st 
of expert wit 


(5) The advisability of a 
preliminary reference 0 issv 
to a master for findings to be 
used as evidence when the t 


(6) Such other matters as may 
aid in the disposition of the 


urt shell make en order 
which eacttes the action taken at the 
conference, the amendments eee to 
the pleadings, and the agreem 

made by the parties as ts any e the 
matters considered, and which limits 
the issues for trial to those not 
disposed of by admissions or 
agreements of counsel; and such order 
when entered controls the subsequent 
course of the action, unless modified 
at the trial to prevent manifest 
injustice. The court in its 
discretion may establish by rule a 
pre-trial calendar on which actions 
may be placed for consideration as 
above provided and may either confine 
the calendar to jury actions or to 
non-jury actions or extend it to all 
actions. 
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\'T OF THE CASE 


O Respondent, Marquette Cement Manufacturing Company, Was 

cited by the Secretary of Labor's representative on September 14, 19%a, 

. . . 1 : 
for a serious violation of the seneral duty’ standard contained 
b> . 
Section 5(a) of the Occu ational Safety and Health Act for allegedly not 
o & . 

} 


having provided suitable means to protect its employees from the hazards 


. created by the disposel of bricks accompa: ying the relining of its kiln or 


furnace utilized in the manufacture of cement. 


“ 
Or: ‘ - y a a ! 
10 the Areca. Lire 4 j lth Mn 
cont Ui = Se OE Liat 1 i col 
the citation and pre ed penalty on the grounds that working conditions 
in the area of the affected employee complicd with federal safety stan- 
‘ dards. 
The Secretary of Labor, in filing a Complaint with the Occupz 
ne 
9 tional Safety andTfealth Review Commission, amended the ofiginal citatic 


‘ : . a ar - i" } 
to allege a serious violation of 29 CFR 1926.852(a) ". . . in place of th 


serious violation of Section 5(a)(1) of the Act... ‘on the theory that th 


EO eae Bidet a Pree met ey eanel > arraAmne rm lic ee }y 93 
employer's relining of the kiln and the accompanying disposal of bricks 
constituted "demelition" within the meaning of Subpart T of Part 1926 

as ee ee $+ ooan . . noun) (iby ‘ + se . ‘ . 


its Answer, the Respondent denied the applicability of 29-CFR-1026,.852(: 


) 
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and prayed that the citation and proposed penalty be vacated. The issue 
(3 then before the Administrative Law Judge is whether the Respondent was 


on 


properly cited for a serious violation ef 29 CFR 1926.852(a). 


, STATEMENT OF FACTS 
Respondent, Marquette Cement Manufacturing Company, is 
engaged in the manufacture of cement at varicus locations throughout 
- 2a - 
-2- 
iil plane cman wet cesarean etait lc in 
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clements of cement. 
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This maintenance process 


7} serie We eae ie 
nt with The old brick 


brick lining and its replacement wita Hew brick, 


carded. Such maintenance is necessary 4 minimum of 


annually and requires a period of five days to complete on the average. 


On August 29, 1973 portions of the removed brick were being 


discarded in a nonworking area adj 


Employee Frank F. Rysuvy, an employec of 27 years experience was, 


for some unexplained reason, in the nonworking area into which the 


removed bricks were being disc arded and was struck by a quantity of 


From the stipulated frequency of re- 


removed bricks being discarded. 


lining maintenance and the stipulated length of Mr. Rysavy's employ- 


ment, it may be assumed that.he experienced the same type of maintenance 


on at least 108 occasions (4 x 27 = a making him a very experi- 


enced employee. Mr. Rysavy suffered injuries which resulted in his 


' } ag ot } Ah Ades ieycat ay yy LAS »a yer vag f 
death. As the partics’ Stipulation of Facts establishes, there ™ 1S no 


. . WN Ne Stes eat si at : he nonworking 
evidence whatsoever to explain Mr. Rysavy"s presence in the non OY ¢ 


uch itis stipulated that 


: .. Ware or a a lay 
area at the time of the accident in question althoug 
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CFR 1926. 852(a) the Secretary of Labor now relies upon a stan 
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which is inapplicable to the kiln relining activity. The heading or cap- 


tion for Section 12910. 1216f 29° GE 


aX 


in amending the original citation to allege a violation of 29 


the section whereby the Secretury of Lebor adopted the construction 


standards combined in Part 1926 as occupational safety and hec!th 


7" . i aoe ° kee 4 ‘ y 
standards, is “Construction work", Additionally, subsection (a) the 


provides that: 


“Standards. The standards prescribed in Part 1926 

of this chapter are adopted as occupational safety and 
health standards under section 6 of the Act and shall 

apply, according to the provisions ihereof, to every 

employment and place of employment of every em- 


- 
. : " 
vloyee engaged in construction work. .. + 


c 3: 


In short, the standards set 1 


orth in Part 1926 are limited in applicat 


to the construction industry and to activities which amount to constr 


tion work. 


The Respondent is engaged not in the business of erecting 
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maintaining or dernolishing buildings--or integral parts thercof--but 


rather solely in the manufacture of cement. Moreover, the relini 
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. Chap. XV, Part 2210, Subvart 5, 
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Repair and/or mainicnance of manufacturing equipment--as aisun: 
acy ee ela Watt onmnnie vet eit ys 4 a , re 
from building maintenance and repair--1s hor el eomp: by the stana 


set forth in Part 1°26. 
Illustrative of the exclusion of the relining of a kiln orf 


with brick from coverage by the construction standards in Part 1926 


mmission Judge Joseph L. Chalk in Keibler 


the decision by Review Commi: 


Docket No. 1689 (2973), Cou Employment 


Industries, Mes, Coll! 


My 1G, 234, Io thaticaee, Judge Chalk was confronted 


Safety and Heal 


bility of the construction standards con: 


with the issue of the applic 


tained in Part 1926 to the cleaning ff a furnace utilized in the mantactu 
a A W * a 
ef steel, The cleaning process = +,% involved the removal of the furnace’ 


lining of bric that burns out every three or four woeoks, depending upon 
> re ’ t ice | i 


: \ . Ww . 
how many times the furnace 1s used." The Judge stated: 


"t have concluded that the electrica 


case, not shown to have been an integral pert of the 


building in which it was located, 
f, me weR ang Va ly¢ wis eh ae “ys } 
Ui pment and ihat the wo} k performed 


of manufacturing equ 
on it every three or four weeks, if 


tHe ot $54 pe ¢ age 
fite into the categor? 


it can be classified 
as repair work rather than routine maintenance, itis 
not the type of activits contemplsied by the construe 
standards. Accordingly, Responce 
not, as a matter of law, bring Respondent within the 
purview of the con: truction standards and the cnarge 
(Paragraph 16,234 at p. 21, im, ) 


D Wart ital | 


must fall.” 


with brick and the disposa } ich es not amount to construc 
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tion work within the meaning of Part 1926 and, as a result, the charge 


3 ally 


alleging a violation of Section 1926. 852(a) must fall.— 


1/ Additional grounds for holding that the eltec 


1926,°652(a) is inapplicable 1s, that the subpart in which this standard 


‘ * me a sel aa ee Nie is tye Ne ome " r : 

is set forth--namely, ibpa T-Demolition ~-cannot, by its terms, 

reasonably be construed to encompass the kiln relining activity. The 
1 . en . as . ~ . + * 

tern demolish is defined In ebster's Third New International 


Dictionary (Unabridged) (1966 Mdition) as: 


"| ..to pull or tear down (as a building)....raze; to 

break to picces or apart usually with foree or violence; 

ruin completely; shatre S eh. ..a (at page GOO). 
The intended scope of the standards contained in Subpart I, as evidenced 
by the terminology employed--e. g., surveying the frame, floors, walls 
wes removal oF floors, Walls, CiC ach activities whereby a 
structure is razed, I instant casc ki vase not razed. The 
process of relining the kiln c “pnace was limited solely to the removal 
of an inner layer of brick and its replacemen with new brick. 
the relining activity canno, reasonapty wm tiewed as constituting 
tion’ as that term 1s explicitiy used in ait anc, Asia result, 
cited standard is demonstrably inap lie abi Sec, for example, Basic 
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515,810. Additional support for ti 


Employee 
woraing of the Secretary 


conclusion can be found in the very 
paragraph v1 of the Complaint provides that 


as been amendca by para 
violation of 
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laint to abi 


"Ttem 1 < 
of this com 


1926. 652(a) in plac 
yore Ack Mt 
sienna SOR Oe & 
: 1 \ 
he abandonment of the 'seneral 


Jn short, {he 


Ww ) 
duty stance 


of rae cann 4 


veri 


standard cl To allow the Secre y of Labor to return to the originally 


E 
cited yrounds following dismissal of the ame led citation is tantamount 
to allowing alteration of the basis of his charge after the evidence 
been presented on the basis of the arnendced citation. In short, allowing 
the Secretary of Labor to return to the original groune would constitute 
deprivation of due process which the judge found to be proscribed by 
the Act in Reserve Roo 
1796 (Judge C. kK. Chaplin, 1273), CCH Smployment Safety and Health, 
§16, 353. 

Assuming arguendo that the dismiss of the amended citation 


on the grounds of the inapplicability of 29 CFR 1926. 852(a) operates to 


-evive the original charge of a violation of the "general duty" standard, 
revi g g : 


the Secretary of Labor has failed to meet his burden of proof establish- 


! . ° P ; : 
j he “general duty" violation. To sustain a charge of a serious viola- 
ing £ 5 ¢ 
" S 
tion of the "general duty standard, the Secretary must prove that the 
employer knew or should have known of the existence of the hazard. 


son Roberts, Jr., OSIIRC Docket No. 98 (Judge D. G. Oringer 


George Nel 
Pench 18 
1973); CCH Employment Safety and Health, £15, 069. The Secretary of 


Labor offered no evidence whatsoever that the Respondent 


have known that the manner in which the removed brick was disca 
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Respondent respectfully requests t 
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Respectfully submitted, 
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shall ke dropped from a point outside the 
exterior walls re ‘“acture unless the 
area is effective 
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engagement in demolition operations. Responéent's 
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the contemplation of subpart T of the Occupaticnal 
Safety and Health Zaninistration Safety Construction 
Standards (29 C.F.R. 1926). Although respondent is 


engaged principally in manufacturing cement, the 
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